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DESIGNATION  OF  PROVINCIAL  OFFENCES  OFFICERS: 


Definition : 


Designations : 


clause  l(l)(i):  "provincial  offences  officer" 

A.  a  police  officer  -  refer  to  clause  (f): 

"police  officer"  does  not  include  a  special 
constable  or  by-law  enf or  cement  officer 

or 

B.  a  person  designated  under  subsection  2 

section  1(2):  A  minister  of  the  Crown  may 
designate  in  writing  any  person  or  class  of 
persons  as  a  provincial  offences  officer  for  the 
purposes  of  all  or  any  class  of  offences 

various  classes  of  persons  have  been  designated  as 
provincial  offences  officers  by  different 
Min  is tr ies 

examples:  conservation  officers  and  ( MNR ) 

park  wardens 

inspectors  under  the  Public  Commercial  (MTC) 
Vehicles  Act 

investigators  in  the  Business  P ract i ces ( MCCR ) 
Division 


university  police 

as  far  as  municipal  law 
four  classes  of  persons 
copy  of  one  designation 
notes ) : 


enforcement  is  concerned 
have  been  designated  (a 
is  attached  to  these 


1.  persons  employed  by  municipalities  for  the 
enforcement  of  certain  specified  provincial 
statutes 


2.  persons  employed  by  municipalities  for  the 
enforcement  of  municipal  by-laws 

3.  employees  of  the  Ontario  Society  for  the 
Prevention  of  Cruelty  to  Animals  and  its 
af f i 1 iates 

4.  persons  who  enforce  animal  control  legislation 
under  a  contract  with  the  municipality 

questions  concerning  designations  should  be 
directed  to  the  Legal  Branch,  Ministry  of  the 
Solicitor  General,  or  to  the  Legal  Branch  of  the 
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Nature  of 
the  Status: 


Powers : 


Ministry  which  administers  the  statute  which  it  is 
desired  to  enforce 

therefore,  a  municipal  fire  prevention  officer 
does  not  have  the  status  of  a  provincial  offences 
officer,  notwithstanding  the  appointment  of  Fire 
Marshal's  assistants  to  carry  out  the  G asol ine 
Handling  Act  under  subsection  10(1)  of  Regulation 
439,  since  no  designation  has  been  made  for  such 
persons  in  respect  of  the  Gasoline  Handling  Act 

the  term  "provincial  offences  officer"  is 
not  a  job  description  -  it  is  simply  a  status 
which  individuals  possess  when  they  carry  out 
duties  under  the  Provincial  Offences  Act 

there  is  no  form  of  identification  issued  by  the 
Province  indicating  that  the  individual  is  a 
provincial  offences  officer 

only  a  provincial  offences  officer  may  commence 
proceedings  under  Part  I  by  issuing  a  certificate 
of  offence,  and  serving  an  offence  notice  or  Part 
I  summons 

any  person  may  commence  proceedings  under  Part  III 
by  laying  an  information  before  a  justice 

but  only  a  provincial  offences  officer  may  serve  a 
summons  under  Part  III  of  the  Act 

only  a  provincial  offences  officer  may  serve  a 
subpoena  on  a  witness  requiring  any  person  to  give 
evidence  or  to  bring  writings  or  things  to  court 

the  POA  confers  no  powers  of  arrest  on  provincial 
offences  officers 

powers  of  arrest  exist  only  where  specifically 
granted  by  statute;  e.g.,  Municipal  Act,  section 
230(1)1, (h),  power  of  peace  officer  to  arrest 
without  a  warrant  hawker  or  peddler  who  fails  to 
produce  licence  upon  demand 

similarly,  powers  of  entry  and  inspection 
must  be  found  in  specific  legislation,  e.g., 
inspector  to  enter  any  premises  where  he  has 
reason  to  believe  there  are  hazardous  conditions 
relative  to  gasoline  or  an  associated  product; 
Gasoline  Handling  Act,  clause  14(2)(a) 
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Mice  of  the 
limster 


Ministry  of  the 

Solicitor 

General 


25  Grosvenor  Street 
Toronto  Ontario 
M7A  1Y6 
416/965-2021 


Pursuant  to  subsection  2  of  section  1  of  The 
Provincial  Offences  Act,  1979,  being  chapter  4,  I 
hereby  designate  all  employees  of  municipalities 
whose  duties  include  the  enforcement  of  the 
following  provincial  laws,  as  Provincial  Offences 
Officers  for  the  purposes  of: 

(1)  all  offences  under  The  Bread  Sales  Act 

(2)  all  offences  under  The  Building  Code  Act, 
1974  and  the  regulations  thereunder 

(3)  all  offences  under  The  Dog  Licensing  and 
Live  Stock  and  Poultry  Protection  Act 

(4)  offences  under  sections  19  and  20  of 
The  Milk  Act 

(5)  offences  under  section  62  of  The  Ontario 
Water  Resources  Act  and  regulations  made 
under  the  authority  of  the  said  section 

(6)  all  offences  under  The  Plant  Diseases  Act 
and  the  regulations  thereunder 

(7)  all  offences  under  The  Public  Health  Act 
and  the  regulations  thereunder 

(8)  all  offences  under  The  Warble  Fly  Control 
Act  and  the  regulations  thereunder 

(9)  all  offences  under  The  Weed  Control  Act 
and  the  regulations  thereunder 

Dated  at  Toronto  this  28th  day  of  March,  1980. 
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COMMENCEMENT  OF  PROCEEDINGS 
UNDER  PART  I 


The  Offence: 


The 

Certificate 
of  Offence : 


any  offence  under  a  provincial  statute,  regulation 
or  municipal  by-law 

does  not  include  parking  infractions  still 
prosecuted  under  Summary  Convictions  Act  until 
Part  II  of  POA  proclaimed 

expected  to  be  ready  in  early  1985 

section  3(2) 

a  provincial  offences  officer  who  bel ieves  that 
one  or  more  persons  have  committed  an  offence,  may 
issue  by  completing  and  signing,  a  certificate  of 
offence,  certifying  that  an  offence  has  been 
committed 

AND  a)  an  offence  notice  indicating  the  set  fine 


or 


b)  a  summons 

offence  notice  -  yellow  paper  -  set  fine  -  no 
trial  date 

summons  -  pink  paper  -  no  set  fine  -  trial  date 

a  summons  may  also  be  issued  under  Part  III  of  the 
Act  (to  be  discussed  later) 

if  certificate  of  offence  is  not  completed 
properly  it  is  a  nullity  -  will  be  quashed  by  the 
court  which  examines  it 

defects  rendering  the  certificate  of  nullity: 

1.  no  date 

2.  no  defendant 

3.  no  location 

4.  no  offence 

5.  no  signature  of  provincial  offences  officer 

6.  no  set  fine 

minor  technical  errors  (e.g.  wrong  date,  incorrect 
spelling  of  defendant's  name)  do  not  render  a 
certificate  of  offence  a  nullity  -  errors  can  be 
amended  at  trial 

provincial  offences  officer  must  request  person 
charged  to  sign  certificate  of  offence  (section 
3(4)) 
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The  Offence 
Notice  : 


Filing  the 
Cer ti f icate  : 


The 

Defendant '  s 
Options  : 


provides  defendant  with  same  information  as 
provincial  offences  officer  prints  on  certificate 
of  offence 

should  be  signed  by  provincial  offences  officer 
before  he  serves  it  on  person  charged,  and  before 
he  signs  certification  box  on  certificate;  note, 
however,  that  the  Court  of  Appeal  has  ruled  that 
the  failure  to  sign  the  offence  notice  does  not 
invalidate  the  proceedings 

must  be  served  personally  upon  person  charged 
within  30  days  of  date  alleged  offence  occurred 

how  to  serve  a  corporation  under  Part  I? 

the  offence  notice  may  be  served  by  a  person  other 
than  provincial  offences  officer  who  issued 
certificate  of  offence  (but  that  person  must 
complete  affidavit  of  service  on  back  of  offence 
notice  and  swear  it  before  a  justice  or  a 
commissioner  for  oaths)  (section  3(6)) 

note  section  3(8):  provincial  offences  officer 
who  serves  offence  notice  or  summons  shall  not 
receive  money  in  respect  of  fine,  or  offence 
notice  for  delivery  to  court 

section  4:  certificate  of  offence  shall  be 
filed  in  court  office  as  soon  as  is  practicable 
after  service  of  offence  notice  or  summons 

note  rule  9  of  the  Rules  of  Practice  and  Procedure 
Regulation  809: 

The  clerk  of  a  court  shall  not  accept  for 
filing  a  certificate  of  offence  more  than  seven 
days  after  the  day  on  which  the  offence  notice 
or  summons  was  served  unless  the  time  is 
extended  by  the  court. 

section  5:  plead  NOT  GUILTY 

sign  plea  of  not  guilty  on  offence  notice 
deliver  offence  notice  to  court  office 
clerk  will  set  trial  date  and  give  notice  to 
prosecutor  and  defendant 

[ignore  section  6  -  submission  of  a  written  dispute 
not  yet  proclaimed] 

-  section  7:  plea  of  GUILTY  WITH  REPRESENTATIONS 

where  defendant  does  not  wish  to  dispute  the 
charge 
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Failure  to 
Respond  to 
Off ence  : 


Reopening  on 
Failure  of 
Notice : 


Penalties : 


defendant  may  make  submissions  as  to  penalty, 
or  request  extension  of  time  for  payment 

informal  setting  -  prosecutor  not  present,  no 
court  clerk  or  reporter 

justice  may  impose  set  fine  or  such  lesser  fine 
as  is  permitted  by  law 

section  8:  PAYMENT  OUT  OF  COURT 

defendant  may  sign  plea  of  guilty  and  send 
money  to  the  court 

section  9:  where  at  least  15  days  have  elapsed 
after  defendant  was  served  if  defendant  has  not 
exercised  one  of  his  other  options,  he  shall  be 
deemed  to  not  wish  to  dispute  the  charge 

justice  shall  examine  certificate  and 

a)  where  it  is  complete  and  regular,  he  shall 
enter  a  conviction  in  defendant's  absence  and 
impose  the  set  fine 

b)  where  it  is  not  complete  and  regular,  he  shall 
quash  the  proceeding 

justice  is  required  to  keep  separate  record  of  all 
quashed  certificates;  prosecutor  may  examine 
record  to  see  reasons  for  quashing 

section  11:  provides  simple  means  of  giving 
defendant  opportunity  to  present  his  case  where 
document  has  been  lost  in  the  mail,  or  in  similar 
ci r cumstances 

key  words:  "through  no  fault  of  his  own" 

justice  may  strike  out  conviction  and  give 
defendant  a  date  for  trail 

under  Part  I,  the  maximum  penalty  is  $300,  or  the 
maximum  prescribed  for  the  offence,  whichever  is 
the  lesser 

Example:  section  21  of  the  Weed  Control  Act 

states  that  upon  conviction  a  person  is  liable  for 
a  first  offence  to  a  fine  of  not  more  than  $50 

therefore  when  proceedings  are  commenced  under 
Part  I  by  certificate  of  offence,  the  penalty 
cannot  exceed  $50 
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Short  Form 
Wordings : 


Example:  the  Gasoline  Handling  Act  states  that 

upon  conviction  of  a  contravention  of  the  Act  or 
regulations  a  person  is  liable  to  a  fine  of  not 
more  than  $10,000  or  to  imprisonment  for  a  term  of 
not  more  than  one  year,  or  both  (s.17) 

therefore  when  proceedings  are  commenced  under 
Part  I  by  certificate  of  offence  the  penalty 
cannot  exceed  $300 

also,  any  provision  for  imprisonment  does  not 
apply  when  proceedings  are  commenced  under  Part  I 

note  section  12(2) (a):  when  a  person  is  convicted 
of  an  offence  in  a  proceeding  initiated  by  an 
offence  notice,  any  provisions  concerning  other 
consequences  of  a  conviction  do  not  apply  (with 
certain  minor  exceptions  such  as  the  imposition  of 
demerit  points  under  the  Highway  Traffic  Act) 

Example:  an  order  under  section  326  of  the 

Municipal  Act,  prohibiting  the  continuation  or 
repetition  of  the  offence  by  the  person  convicted, 
may  not  be  made  when  proceedings  have  been 
initiated  by  an  offence  notice;  therefore,  the 
prosecuting  agency  must  consider  what  it  wants 
before  commencing  proceedings:  a  small  fine  as  a 
warning,  compliance  with  the  law,  a  large  fine  as 
a  deterrent  to  others,  or  a  combination  of  these 
dispositions 

when  using  the  certificate  of  offence,  space  for 
describing  the  offence  is  very  limited 

short  form  wordings  may  be  used  to  describe  an 
offence 

these  are  either 

i)  authorized  by  the  Lieutenant  Governor  in 

Council  in  a  regulation  (section  13(1)  (b)) 

or 

ii)  utilized  without  being  authorized  in  a 
regulation;  must  describe  offence  in 
accordance  with  section  26  (section  13(3)) 


COMMENCING  PROCEEDINGS 

UNDER  THE  PROVINCIAL  OFFENCES  ACT 
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Part  III 
Proceedings : 


The  Summons : 


The 

Information : 


COMMENCING  PROCEEDINGS 
UNDER  PART  III;  POWERS  OF 
AMENDMENT;  COSTS;  APPEALS 


section  22(1) : 

in  addition  to  the  procedure  for  commencing 
proceedings  by  filing  a  certificate  of  offence 
under  Part  I,  proceedings  may  be  commenced  by 
laying  an  information 

-  note  subsection  (2): 

if  summons  or  offence  notice  has  been  served 
under  Part  I,  no  proceeding  under  Part  III 
shall  be  commenced  in  respect  of  the  same 
offence  except  with  the  consent  of  Attorney 
General  or  his  agent  (the  Crown  Attorney) 

the  choice  of  whether  to  commence  proceedings 
under  Part  I  or  Part  III  belongs  to  the 
prosecutor,  depending  on  the  nature  of  the 
offence,  gravity  of  the  consequences,  nature  of 
the  penalty  which  is  sought  (e.g.,  probation  order 
may  be  made  only  if  proceeding  commenced  under 
Part  III;  section  72(1)) 

there  are  two  types  of  summonses  which  may  be  used 
under  Part  III ; 

1.  under  section  23,  a  provincial  offences  officer 
who  believes  that  an  offence  has  been  committed 
by  a  person  whom  he  finds  at  or  near  the  place 
where  the  offence  was  committed,  may  serve  the 
person  with  a  summons  before  an  information  is 
laid  (the  on-the-spot  summons) 


2.  under  section  2 5 ( 1 ) ( a ) ( i i ) ,  after  an 

information  has  been  laid,  a  justice  may  issue 
a  summons 

section  24:  any  person  may  lay  an  information 
under  oath  before  a  justice  (whether  or  not  that 
person  has  been  designated  as  a  provincial 
offences  officer) 

an  information  may  be  laid  at  any  time  before  a 
limitation  period  for  commencing  proceedings 
expires 

the  general  limitation  period  in  the  POA  is  6 
months  (section  76(1)) 

if  a  specific  statute  contains  a  different 
limitation  period,  that  period  overrides  the 
general  6-month  limitation 
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Service  of 
the  Summons: 


Trial : 


Amendments : 


Example:  section  24(4)  of  the  Building  Code  Act 
"No  proceeding  ...  shall  be  commenced  more  than 
one  year  after  the  time  when  the  subject  matter  of 
the  proceeding  arose." 

note  section  26(5):  "Any  number  of  counts  for  any 
number  of  offences  may  be  joined  in  the  same 
information . " 

therefore  two  or  more  offences  may  be  contained  in 
one  information;  e.g.,  operating  a  service  station 
without  a  licence;  putting  gasoline  into  a 
container  of  a  type  not  approved  by  the  Director 

but  section  26(1)  requires  that  each  offence  in  an 
information  be  set  out  in  a  separate  count 

section  27  governs  the  service  of  a  summons  which 
has  been  issued  by  a  provincial  offences  officer, 
under  section  23,  or  by  a  justice,  under  section  25 

(2) :  only  a  provincial  offences  officer  may  serve 
a  summons 

(3) :  service  outside  Ontario 

(4) :  service  on  a  corporation  (personal  service 
on  officer  or  person  in  charge,  or  service  by 
registered  mail) 

(5) :  substitutional  service  upon  a  corporation 
(e.g.,  newspaper  advertisement,  mailing  summons  to 
door  of  office ) 

(6) :  proof  of  service  of  summons 

Part  IV  of  the  POA  governs  procedures  at  all 
trials,  whether  the  proceeding  has  been  commenced 
under  Part  I  or  Part  III 

essentially,  the  trial  provisions  are  similar  to 
those  of  the  summary  convictions  portion  of  the 
Criminal  Code 


however,  new  provisions  are  intended  to  ensure 
that  minor  defects  of  a  technical  nature  do  not 
result  in  charges  being  thrown  out 

section  35(1):  the  court  may  at  any  stage  of  the 
proceeding,  amend  the  information  or  certificate 
for  certain  specified  reasons 

note  (c):  if  it  appears  that  it  is  in  any  way 
defective  in  substance  or  in  form 
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note  section  35(4):  considerations  to  be  weighed 
by  the  court  in  deciding  whether  or  not  an 
amendment  should  be  made: 

a)  evidence  taken  on  the  trial 

b)  circumstances  of  the  case 

c)  whether  defendant  has  been  mislead  or 
prejudiced  in  his  defence 

d)  whether  proposed  amendment  can  be  made  without 
injustice  being  done 

can  the  name  of  the  defendant  be  amended  if  at  the 
trial  the  evidence  discloses  that  he  was 
improperly  identified  in  the  information? 

e.g.;  officer  lays  information  against  "J.A. 
McGilvary";  defendant  claims  his  name  is  "J.A. 
McGilvray";  Supreme  Court  of  Ontario  has  said 
amendment  should  be  made 

e.g.;  officer  lays  information  for  Building  Code 
Act  offence  against  "Benjamin  Smith"  ;  defendant 
claims  owner  of  land  is  "Benjamin  Smith  Limited"; 
limitation  period  has  expired  so  that  a  new  charge 
cannot  be  laid;  Supreme  Court  of  Ontario  has  said 
amendement  could  be  made 

Particulars :  -  a  defendant  who  is  unable  to  prepare  his  defence 

properly  because  the  charge  does  not  contain 
sufficient  information  may  apply  to  the  court  for 
particulars 

under  section  36,  if  the  court  is  satisfied  that 
such  particulars  are  necessary  to  ensure  a  fair 
trial,  it  may  order  the  prosecutor  to  furnish 
these  to  the  defendant 

Example:  information  alleges  that  on  or  about 

September  10,  1981,  Joe  Maxwell  at  the  Town  of 
Orangeville  in  the  County  of  Dufferin  did 
improperly  install  a  safety  valve  on  a  dispenser, 
contrary  to  paragraph  7(39)8  of  Reg.  439,  and  did 
thereby  commit  an  offence  contrary  to  section  17 
of  the  Gasoline  Handling  Act 

defendant  could  request  particulars  about  the 
exact  way  in  which  the  safety  valve  was  not 
properly  installed;  i.e.,  the  valve  was  not  an 
"approved"  safety  valve;  a  shear  point  of  the 
valve  was  set  more  than  one  inch  below  the  base  of 
the  dispenser,  etc. 


■ 


INFORMATION 

PROVINCIAL  Under  Section  24  of  Tf>#  Provincial  Offences  Act,  1979 

OFFENCES  COURTS 
PROVINCE  OF  ONTARIO 


Form  105 

The  Provincial  Courts  Act 


This  is  the  information  of  .  , 

Willard  Curlew  of  the  Ministry  of  Consumer  &  .Ccrine.rclal  Relations 

Fuel  Safety  Inspector .  I  ^gyg  reasonable  and  probable  grounds  to  believe  and  do  believe 

(occupation) 


that, 

r 

Eugene  McDougall 
423  Vista  Parkway 
Brampton,  Ontario 

L 

18th  day  0f  . .  June . ,19 .84  . .  at  .4Q.Q  .Stales.  Avenue.  West  .in  .the.  Tcwn  .of  Ml  ton . 

in  the  Regional  Minicipality  of  Halton . Uocat!on[ . .  did  euimirit  the  offoncc  -of 

being  the  operator  of  a  vehicle  used  to  transport  gasoline,  ronain  inside  the 
vehicle  while  gasoline  was  being  unloaded  fran  the  vehicle  into  a  tank  located 
on  the  promises  of  the  Dipstick  Gas  Bar,  contrary  to  subsection  5(56)  of 
Regulation  439,  Revised  Regulations  of  Ontario,  1980  (the  Gasoline  Handling 
Code)  and  did  thereby  commit  an  offence 


n 


j 


on  or  about  the 


contrary  to  .  .the  .Gasoline  .Handling.  Act,  R.S.O.  1980,  c.185. 
section . 17.(a) . . 


Sworn  before  me 


SUMMONS  RETURNABLE 


at . .  -Mil  ton 


this .  ,19th.  .day  of 


A  provincial  •judge  oKjustjfii  of  the  peace  in  and  for 
the  Province/  of  Ontario  or  the  County  /District  of 


AT  PROVINCIAL.  OFFENCES  .  COURT, .  1902.  .STEELES .  AVE...  .W,.,. . MILTON 
ON  THE.  9  th.  .  .  DAY  OF.  .  J.uIy . 19  84  .  .  AT.  .  9. :  00.  .  .  A  M.  AT  #2  . 

(courtroom) 


FI  Summons  for . 19 —  Confirmed 


on 


.19. 


Date 


Justice  of  the  Peace 


Pleads  □  Guilty 
Found  CD  Guilty 

Fined  $ . &  $ 


CD  Not  Guilty 
□  Not  Guilty 


□  Withdrawn 

□  In  Absentia 

j— j  Sentence 
1 — 1  Suspended 


costs.  Time  to  pay 
. Date  of  Birth 


Day  Mo  Yr. 


Probation  for 


Sentenced  to  Imprisonment  for 


A  provincial  fudge  or  justice  of  the  peace  in  and  for 
the  Provinca  of  Ontario  or  the  County  /District  of 


CD  003  -  2  (3/80) 


AFFIDAVIT  OF  SERVICE  OF  SUMMONS  UNDER  SECTION 
27(6)  OF  THE  PROVINCIAL  OFFENCES  ACT  1979 


PROVINCIAL 
OFFENCE*  COURT* 

PROVINCI  OF  ONTARIO 

I  Doug  McKenzie _ 

a  provincial  offence*  officer  make  oath  and  *ay  a*  follow*,  that  on  the 

22nd _ day  of  _  JUNE _  198A.  ,  I  did  *erve  the  lummon*  in  the  manner  indicated  below: 


,of  PppI  Rpginn^l  Pnl  i  pp  Fnrnp 


(CHECK  ONE) 

(a) 

(b) 


(c) 


(d) 


(e) 


(f) 


[~~|by  delivering  it  per*onally  to  the  defendant  ; 

0T  could  not  conveniently  find  the  defendant  and  left  the  lummon*  for  him  at  hi*  last 
known  or  usual  place  of  abode 


Suzy  Kew 


with  _ 

thereof  who  appeared  to  be  at  least  sixteen  years  of  age ; 

|  1  service  on  a  municipal  corporation:  by  leaving  it  personally 


,  an  inmate 


with. 


the 


petition 

( th«  mayor,  rmi,  warden,  or  othar  chief  officer.  or  the  Dark  of  tha  Corporation  ) 


Q  at  the  address  shown  on  the  summons 
0  at - 


I  I  service  on  a  corporation  other  than  a  municipal  corporation:  by  leaving  it  personally 


with 


the 


nem*  petition 

(  manager,  secretary,  or  othar  executive  officer  of  tha  coporation.  or  person  apparently 
in  charge  of  tha  branch  office  thereof  ) 


0  at  the  address  shown  on  the  summons 
0« - 


|  by  mailing  it  by  registered  mail  to  the  corporation 


at 


an  address  held  out  by  the  corporation  to  be  its  address 

I  I  by  mailing  it  by  registered  mail  to  the  defendant,  who  is  not  resident  in  Ontario, 


at 


hi*  last  known  or_usual  place  of  abpde. 

Sworn  before  me  at  _ Brampton _ )  K  K C 

this day  of  JUNE  iq  84  /  No.  311 _ Div.  22 _ 


A  Juit/ct  of  tht 
tht  Province  of(bnt»j^o  or  tht 
County/D htrict  of 
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Quashing  the 
Information 
Cer  ti f ica t e : 


Costs  : 


if  a  certificate  of  offence  or  information  contains 
or  a  "defect  apparent  on  its  face"  the  defendant  may 
move  to  quash  it  before  he  pleads,  or  after  he 
pleads  if  the  court  gives  leave 

a  motion  to  quash  may  be  made  on  several  grounds; 
e.g.  under  Part  I,  if  certificate  of  offence  is 
not  signed  by  provincial  offences  officer;  or 
because  information  was  laid  after  the  expiry  of  a 
limitation  period 

other  grounds  for  quashing  an  information  may  be: 

a)  that  the  information  disclosed  no  offence  known 
to  the  law;  e.g.  charge  states  that  X  failed  to 
wrap  garbage  securely;  by-law  has  no  provisions 
creating  such  an  offence 

b)  that  the  entire  by-law  is  ultra  vires  of  the 
municipality;  e.g.,  municipality  has  passed 
zoning  by-law  purporting  to  apply  to  an  Indian 
reserve  or  airport;  these  are  subject  matters 
which  are  under  the  exclusive  jurisdiction  of 
the  federal  government;  such  a  by-law  is 
therefore  beyond  the  powers  of  the  municipality 

section  37(2)  states  that  the  court  shall  not 
quash  an  information  or  certificate  unless  an 
amendment  or  particulars  would  fail  to  satisfy 
the  ends  of  justice 

therefore,  in  most  cases  a  defect  can  be  cured; 
charges  should  no  longer  be  thrown  out  because 
of  minor  technical  defects  which  do  not  concern 
the  merits  of  the  case 

under  section  61,  upon  conviction  costs  may  be 
awarded  by  the  court  against  either  the  prosecutor 
or  the  defendant 

awarding  of  costs  occurs  most  often  when  a  trial 
date  has  been  set  and  the  defendant  fails  to 
appear,  or  is  not  prepared  to  proceed  with  the 
trial 

costs  may  be  awarded  only  for  fees  or  expenses 
reasonably  incurred  by  or  on  behalf  of  witnesses 

the  costs  which  may  be  awarded  are  fixed  by 
Regulation  815  at  modest  amounts;  e.g.,  $6  for 
each  witness  for  each  day  he  is  in  attendance  at  a 
trial;  travel  expenses  for  each  witness  at  the 
rate  of  42^  per  kilometer 
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Applications 

for 

Adjournments : 


Appeals : 


Part  I 
Appeals : 


costs  are  awarded  against  the  prosecutor  only  in 
exceptional  circumstances,  since  the  prosecutor 
(unless  he  is  a  private  citizen)  has  a  public  duty 
to  enforce  the  law,  and  therefore  is  not  penalized 
while  carrying  out  his  responsibilities  unless  he 
acts  carelessly;  e.g.,  failing  to  appear  on  the 
trial  date  without  good  reason 

costs  may  be  awarded  by  the  court  when  an 
amendment  or  the  ordering  of  particulars  requires 
an  adjournment  (section  38) 

no  te : 

if  the  prosecutor  knows  in  advance  that  he  will 
require  an  adjournment  because  either  he  or  a  key 
witness  will  not  be  able  to  attend  on  the  date  set 
for  trial,  the  practice  of  the  Provincial  Offences 
Court  in  many  jurisdictions  is  that  notice  should 
be  given  to  other  parties  immediately,  and  an 
application  made  to  the  court  at  least  three  days 
before  the  trial  date 

this  practice  assists  in  the  utilization  of  the 
court's  time  which  has  already  been  scheduled,  and 
enables  witnesses  who  have  been  subpoenaed  to  be 
notified  that  they  need  not  attend  on  that  date, 
if  the  application  for  an  adjournment  is  granted 

the  POA  has  simplified  appeal  procedures  in 
respect  of  minor  offences 

previously  an  appeal  under  the  Summary  Convictions 
Act  was  heard  in  County  Court;  a  transcript  of  the 
evidence  was  required,  and  the  appellant  could  act 
in  person  or  be  represented  by  a  lawyer  only,  not 
an  agent 

section  118  provides  a  simple  form  of  appeal  from 
decisions  in  Part  I  proceedings  to  a  judge  of  the 
provincial  court  (criminal  division) 

the  person  who  wishes  to  appeal  simply  completes  a 
notice  of  appeal  stating  his  reasons,  and  files  it 
with  the  clerk  of  the  provincial  court  (criminal 
division)  within  15  days  of  the  making  of  the 
decision  appealed  from 

the  appeal  is  conducted  by  means  of  a  review  in 
order  to  determine  the  issues  in  dispute 

the  court  may  listen  to  the  recorded  evidence 
given  at  trial  and  receive  the  evidence  of  any 
witness,  whether  or  not  he  or  she  gave  evidence  at 
the  trial 
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Part  III 
Appeals  : 


Payment 
of  Fine: 


the  appellant  may  act  in  person,  or  by  counsel  or 
agent  (section  92(a)) 

appeals  in  Part  III  proceedings  are  more  formal  in 
nature  and  a  transcript  of  the  evidence  is  required 

an  appellant  must  file  his  appeal  and  give  notice 
to  the  opposite  party  within  30  days  after  the 
date  of  the  decision  appealed  from  (rule  8  under 
Regulation  819  ) 

an  appeal  from  the  decision  of  a  justice  of  the 
peace  is  to  the  provincial  court  (criminal 
division) 

an  appeal  from  the  decision  of  a  provincial  judge 
is  to  the  county  or  district  court;  an  agent  may 
not  appear  on  behalf  of  the  appellant  or 
respondent  in  county  or  district  court 

note  section  94:  defendant  must  pay  fine  in  full 
before  clerk  will  accept  notice  of  appeal  for 
filing  (unless  a  judge  orders  otherwise);  a 
receipt  for  payment  of  the  fine  must  be  filed  with 
the  notice  of  appeal  (rule  11) 


APPEALS  UNDER  THE  PROVINCIAL  OFFENCES  ACT 


ONTARIO  COURT  OF  APPEAL 


s.  114 


by  leave  of  justice  of  appeal 
question  of  law  alone 
question  of  sentence 
essential  in  public  interest 
or 

for  the  due  administration 
of  justice 


s.  122 


APPEAL  COURT 

OFFENCES  COMMENCED  BY  INFOR¬ 
MATION  UNDER  PART  III 

OFFENCES  COMMENCED  BY  CERTI¬ 
FICATE  UNDER  PART  1  OR  II 

COUNTY  OR  DIS¬ 
TRICT  COURT 

PROV.  COURT 
(CRIM.  DIV.) 

PROVINCIAL  COURT  (CRIM.  DIV.) 

4  \  d 

V  4 

-appeal,  as  of 

-review  as  of 

right;  s.  93(2) 

right;  s.  118 

-same  rules 

-summary 

apply,  whether 

fashion 

with  prov. 

-in  accordance 

court  or 

with  rules 

county  court 

(s.  123) 

PROVINCIAL  JUSTICE  OF  THE 

COURT  JUDGE  PEACE 

PROVINCIAL  COURT  JUDGE 

OR 

JUSTICE  OF  THE  PEACE 

PROVINCIAL  OFFENCES  COURT 

_± _ ±_ 

* 

INFORMATION 

CERTIFICATE  OF 

PART  III 

OFFENCE  PART  1 
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The  Problem: 


Exampl e  : 


The  Solution: 


Authority  for 
Short  Form 
Wordings  : 

Sufficiency  : 


Short  Form 
Wordings  Not 
Authorized  by 
Regulation  : 


SHORT  FORM  WORDINGS  AND 
SUGGESTED  SET  FINES 

the  certificate  of  offence  contains  only  a  limited 
amount  of  space  for  describing  an  offence,  whereas 
the  section  of  the  by-law  or  statute  may  be  quite 
lengthy 

subsection  9(30)  of  the  Gasoline  Handling  Code, 
Reg.  439,  reads  as  follows  and  contains  48  words: 

"Every  tank  truck  and  every  tank-truck  trailer 
combination  employed  in  the  transportation  of 
gasoline  or  associated  products  shall  be 
equipped  with  a  dry  chemical  fire  extinguisher 
or  fire  extinguishers  having  a  total  rating  of 
at  least  20-B,  C  of  which  at  least  4-B,  C  shall 
be  in  or  on  the  cab." 

in  order  to  describe  an  offence  committed  with  a 
tank  truck  by  a  licensee  the  following  words  could 
be  written  on  the  certificate  of  offence: 

"licensee  failing  to  equip  tank  truck  with  at 
least  20  B.C.  fire  extinguishers" 

clause  13(1) (b)  of  the  POA  allows  regulations  to 
be  made  authorizing  the  use  in  Part  I  forms  of 
any  "word  or  expression"  to  describe  an  offence 

subsection  13(2)  states  that  the  use  of  such  words 
or  expressions  "is  sufficient  for  all  purposes  to 
describe  the  offence  designated  by  such  word  or 
expression" 

therefore,  a  short  form  wording  authorized  by 
regulation  cannot  be  attacked,  although  the  court 
may  order  that  a  "particular  further  describing 
any  matter  relevant  to  the  proceedings,  be 
furnished  to  the  defendant"  (section  36) 

section  13(3):  where  the  regulations  do  not 
authorize  the  use  of  a  word  or  expression  to 
describe  an  offence  ...  the  offence  may  be 
described  in  accordance  with  section  26 

municipalities  utilize  this  provision  in  creating 
short-form  wordings  for  offences  under  their 
by-laws 

section  26  sets  out  the  legal  requirements  for 
describing  an  offence:  e.g.  subsection  (2):  each 
count  in  an  information  shall  apply  to  a  single 
transaction 
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with  a  certificate  of  offence  it  is  possible  to 
charge  only  one  defendant  with  only  one  offence, 
whereas  two  or  more  persons  may  be  charged  with 
several  offences  when  an  information  is  used 

Rules  for  1.  note  section  26(6):  a  count  shall  contain 

Describing  sufficient  detail  of  the  circumstances  of 

an  Offence:  the  alleged  offence  to  give  to  the  defendant 

reasonable  information  with  respect  to  the  act  or 
omission  to  be  proved  against  him  and  to  identify 
the  transaction  referred  to 

a)  "alleged  offence"  if  the  activity  prohibited  by 
law 

b)  "act  or  omission"  is  what  the  defendant 
actually  did  or  failed  to  do 

c)  "transaction"  is  the  occurrence  on  a  particular 
date  at  a  certain  place  of  the  prohibited 
activity 

an  example  under  the  Criminal  Code  would  be: 

"Allan  Brown  on  May  31,  1982,  at  Kingston,  did 
knowingly  make  a  false  document,  and  did 
thereby  commit  forgery.  " 

in  provincial  statutes,  offences  are  described 
in  such  detail  that  the  description  of  the 
alleged  offence  usually  is  identical  to  the 
description  of  the  act  or  omission: 

e.g.  "On  the  17th  day  of  June,  1982,  Charles 
Dunn  at  Alliston  did  commit  the  offence  of 
start  fire  in  place  other  than  stove  or 
charcoal  installation,  contrary  to  the  Forest 
Fires  Prevention  Act,  section  12" 

2.  note  section  26(3):  a  reference  to  the  provision 
creating  or  defining  the  offence  shall  be  deemed 
to  incorporate  all  the  essential  elements  of  the 
offence 

therefore,  a  certificate  of  offence  (or 
information)  must  name  the  statute  or  by-law,  and 
the  applicable  section,  but  need  not  set  out  each 
and  every  element  of  the  offence 

without  a  reference  to  the  provision  which  creates 
the  offence,  the  certificate  will  be  incomplete, 
and  unless  an  amendment  is  made  by  the  court,  a 
conviction  would  be  a  nullity 
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a  recent  case  has  held  that  the  letters  HTA  are 
sufficient  to  describe  the  Highway  Traffic  Act; 
however,  it  is  recommended  that  the  number  of  a 
municipal  by-law  and  the  name  of  the 
municipality  be  set  out  in  full;  e.g.  "By-Law 
No.  308,  Township  of  Front  of  Leeds  and 
Landsdowne",  rather  than  "By-Law  No.  308,  Twp . 
of  F. L. L.  " 

3.  note  section  26(9):  it  is  not  necessary  to  set 
out  or  negative  any  exception,  exemption,  etc. 
prescribed  in  a  by-law 

e.g.  if  a  by-law  states  that  "No  person  shall 
harbour  pigeons  in  a  residential  area  unless  he  is 
a  member  of  a  bona  fide  pigeon  club  which  is 
affiliated  with  a  recognized  Provincial,  National 
or  International  Organization" 

the  short  form  wording  would  be  adequate  if  it 
described  the  offence  as  "harbour  pigeons  in 
residential  area" 

4.  double  charges  should  be  avoided,  i.e.  placing  two 
or  more  offences  in  one  count 

note  section  26(1):  each  offence  shall  be  set  out 
in  a  separate  count 

however,  section  26(8) (b)  states  that  a  count  is 
not  objectionable  for  the  reason  only  that  it  is 
double  or  multifarious 

therefore  "duplicity"  will  not  render  a  charge 
null  and  void,  but  the  prosecutor  may  be  required 
to  amend  the  certificate  of  offence  or  information 
an  example  of  a  double  charge  would  be: 

"make  noise  or  loiter  on  a  public  sidewalk" 

however,  sometimes  one  offence  can  be  created  in 
various  ways 

e.g.  "obstruct  roadway  by  depositing  thereon 
slush,  snow,  ice,  garbage,  debris: 

5.  note  section  26(4)(a):  the  description  of  the 
offence  may  be  in  popular  language 

also  clause  (c):  or  in  words  sufficient  to  give 
notice  to  the  defendant  of  the  offence  with  which 
he  is  charged 


■ 
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Set  Fine: 


Philosophy : 


note  section  1(1) (j):  "set  fine"  means  the  amount 
of  fine  set  by  the  court  for  an  offence  for  the 
purpose  of  proceedings  commenced  under  Part  I  or 
Part  II 

also,  rule  6  under  Regulation  809  states  that: 

"For  the  purpose  of  proceedings  under  Part  I  or 
II  of  the  Act,  the  amount  of  fine  set  by  the 
court  for  an  offence  is  such  amount  as  may  be 
set  by  the  chief  judge  of  the  provincial 
offences  courts." 


the  set  fine  represents  a  monetary  penalty  that  in 
the  discretion  of  the  Chief  Judge  is  appropriate 
for  a  routine  form  of  violation  of  a  provincial 
statute  or  a  municipal  by-law 

the  set  fine  is  established  with  the  average 
citizen  in  mind,  not  an  offender  with  several 
previous  convictions 

since  the  maximum  penalty  available  when 
proceedings  are  commenced  under  Part  I  of  the  Act 
is  $300,  even  after  a  trial  is  held,  it  is 
inappropriate  to  establish  set  fines  that  come 
close  to  the  maximum  penalty  under  Part  I,  even 
when  a  summons  is  used 

if  the  prosecutor  decides  that,  because  of  damage 
to  property  or  other  serious  consequences,  a 
considerable  fine  is  suitable,  he  has  the  option 
to  commence  proceedings  by  using  a  Part  I  summons 
or  to  lay  an  information  under  Part  III 


